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DEC S| ON
CAFFREY, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on request of the Pal omar

Community Col | ege District (District) for PERB to join in seeking

judicial review of Palomar Conmmunity_College District (1992) PERB
Deci sion No. 947.

I n PERB Deci sion No. 947, the Board adopted as its own
decision the regional director's findings wth regard to
formation of a bargaining unit conprised of faculty within the
District. The Board found that many of the District's departnent
chairpersons and directors are not supervisors and, therefore,
are properly included in the proposed bargaining unit.

D STRI CT' S REQUEST
The District cites five reaéons inits request for judicial

revi ew. (1) inclusion of departnent chairpersons and directors



in the bargaining unit will require the District to "dramatically

change its organization"; (2) the relationship of Educationa

Enpl oyment Rel ations Act (EERA) section 3540.1(m! and Education
Code section 87610.1(e),? interpreted in PERB Decision No. 947,

will inpact all community college districts; (3) the issue of

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnment Code. EERA section 3540.1(m states:

"Supervisory enployee" neans any enpl oyee,
regardl ess of job description, having '
authority in the interest of the enployer to
hire, transfer, suspend, lay off, recall
pronot e, discharge, assign, reward, or

di sci pline other enpl oyees, or the
responsibility to assign work to and direct
them or to adjust their grievances, or
effectively recomend such action, if, in
connection wth the foregoing functions, the
exercise of that authority is not of a nerely
routine or clerical nature, but requires the
use of independent judgnent. '

’Educat i on Code section 87610.1(e) states:

Any enpl oyees who are primarily engaged in
faculty or other bargaining unit duties, who
perform "supervisory" or "managenent" duties
incidental to their performance of prinmary
prof essional duties shall not be deened
supervi sory or managerial enployees as those
terns are defined in Section 3540.1 of the
Gover nnent Code, because of those duties.
These duties include, but are not limted to,
serving on hiring, selection, pronotion,

eval uation, budget devel opnent, and
affirmative action commttees, and nmaking

ef fective recomendations in connection with
these activities. These enpl oyees whose
duties are substantially simlar to those of
their fellow bargaining unit nmenbers shal

not be considered supervisory or nanagenent
enpl oyees. -



whet her departnent chairpersons and directors should be excl uded
fromthe bargaining unit because of their supervision of
classified enployees nerits judicial review, (4) whether
departnent chairpersons and directors serve as supervisors of
adjunct faculty nerits judicial review, and (5) whether
departnent chairpersons and directors are nenbers of the
bargaining unit also nerits judicial review
DI SCUSSI ON
EERA section 3542(a) describes the right to judicial review
It states, in pertinent part:
No enpl oyer or enpl oyee organi zati on shal
have the right to judicial review of a unit
determ nati on except: (1) when the board in
response to a petition froman enpl oyer or
enpl oyee organi zation, agrees that the case
is one of special inportance and joins in the
request for such review, or (2) when the
issue is raised as a defense to an unfair
practice conplaint.
It is within the Board's sole discretion to deternmnine
whet her a case is "one of special inportance.” PERB
Regul ati on 32500(c)?® states:
The Board may join in a request for judicial
review or may decline to join, at its
di scretion.
The Board has applied a relatively strict standard in

reviewi ng requests for judicial review and eval uati ng whet her

cases are "of special inportance." The Board has not agreed that

3PERB Regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq.

3



the nere fact that a court has not ruled on an issue neets the
"special inportance" test, stating that "such would be an

abdi cation of our responsibility to interpret the statute which
we enforce and would tend to render this Board sinply another
adm ni strative hurdle to be cleared on the way to unit

certification." Livernore Valley_Joint Unified School District

(1981) PERB Order No. JR-9. The Board has further noted that its
"bonsiderable di scretion in the determ nation of appropriate
units is denonstrated by the very limted circunstances under
which judicial review of its unit decisions nay be obtained."

San_Di ego _Unified School District (1981) PERB Order

No. JR-10.

Where a request for judicial review has been granted, the
issue "was found to be of special inportance because: (1) it was
a novel issue; (2) primarily involving construction of a |
statutory provision unique to EERA; and (3) was likely to arise

frequently." Los Angeles Unified School D strict (1985) PERB

Order No. JR-13.

The District has failed to neet this standard in its request
for judicial review of PERB Decision No. 947.

The issue of whether department chairpersons and directors
should be included in a bargaining unit is not novel. It
i nvol ves the application of the relevant code sections to the
fact ual éircunstances present, and has been considered by the
. Board on several occasions as cited in PERB Decision No. 947.

Simlarly, the decision in this case turns on the factual



evi dence concerning the duties and responsibilities of the
departnent chairpersons and directors, rather than primrily
involving the interpretation of a provision of EERA. The i npact
of the Board decision on District operations, and the
relationship of departnent chairpersons and directors to
cl assified enpl oyees and/or adjunct faéulty in the District are
i nportant issues mﬁth'regard to the operation of the District.
They are not, however, issues of special fnportance within the
meani ng of EERA section 3542(a). Essentially, the District's
argunents in these areas address issues of fact and factual
interpretation upon which PERB Decision No. 947 is based. They
do not neet the sténdard necessary to justify approval of the
request for judicial review

The interpretation of Education Code section 87610.1(e)
i ncluded in PERB Decision No. 947 al so does not present an issue
of special inportance justifying judicial review. The Board
utilized its construction of the Ralph C D lls Act

section 3513(g),* which cont ai ns | anguage simlar to Education

“Ralph C. Dills Act is codified at Government Code section
3512 et seq. Section 3513(g) states:

"Supervi sory enployee" neans any individual,
regardl ess of the job description or title,
having authority, in the interest of the

enpl oyer, to hire, transfer, suspend, |ay
off, recall, pronote, discharge, assign
reward, or discipline other enpl oyees, or
responsibility to direct them or to adjust _
their grievances, or effectively to recommend
this action, if, in connectionwth the
foregoing, the exercise of this authority is
not of a nerely routine or clerical nature,

S



Code section 87610.1(e) in interpreting that section and its
relation to EERA section 3540.1(m). The nere fact that the Board
has not previously interpreted this section does not jﬁstify a
request for judicial review. To conclude otherw se would be to
strip the Board of its status as the expert adnministrative agency
in representation issues.

Finally, the role of the concept of collegiality in
det erm ni ng whet her departnent chairpersons and directors are
supervi sory enployees is not of special inportance. It
~represents one of the considerations in what is essentially a
fact-based determ nation of the supervisofy Oor non-supervisory
status of the District's departnent chairpersons and directors in
this case.

ORDER
Based upon the foregoing reasons, it is hereby ORDERED t hat

the request for judicial review of Palomar_ GCommunity_Col | ege
District (1992) PERB Decision No. 947 is DENIED. The PERB
regional director is ORDERED to proceed with the el ection

proceedi ng consistent with PERB Deci sion No. 947.

Chai rperson Hesse and Menber Carlyle joined in this Decision.

but requires the use of independent judgnent.,
Enpl oyees whose duties are substantially
simlar to those of their subordinates shall
not be considered to be supervisory

enpl oyees.



